Inspector’s Report – Appeal by Simon John Richardson – Ref. P/2020/0083

PLANNING AND BUILDING (JERSEY) LAW 2002 (as amended)

Appeal under Article 108 against a decision made under Article 19 to grant a planning permission 

REPORT TO THE MINISTER FOR THE ENVIRONMENT

made under Article 115(5) 

by D A Hainsworth LL.B(Hons) FRSA Solicitor

the inspector nominated under Article 113(2) from the list of persons appointed under Article 107
____________________________________________________________

Appellant:

Simon John Richardson
Planning permission reference number and date:

P/2020/0083 dated 1 September 2020
Applicant for planning permission:

Michael James
Site address:

La Plata, 24 Midvale Road, St Helier JE2 3YR
Description of development: 

“Demolish single storey existing extensions to North-East of site. Construct single storey extension with terrace above, external stairs and balcony to North-East elevation and various internal and external alterations to create 1 No. three bed and 2 No. two bed residential units.”
Inspector’s site visit date:

9 April 2021
Hearing date:

19 April 2021
______________________________________________________

Introduction and procedural matters

1. This is a third-party appeal against the grant by the Growth, Housing and Environment Department on 1 September 2020 of planning permission P/2020/0083 for the development described above. The permission was granted subject to the standard conditions relating to the commencement of the development and the carrying out of the development in accordance with the approved details, and to five additional conditions. The five additional conditions are as follows: -
 “1. No part of the development hereby approved shall be occupied until the provisions and arrangements to be made for the storage, sorting, recycling and disposal of refuse are completed in accordance with the approved plans, and thereafter be retained and maintained as such.
2. No part of the development hereby approved shall be occupied until all hard and soft landscape works as indicated on the approved garden plan have been carried out in full. Following completion, the landscaping areas shall be thereafter maintained as such.
3. No part of the development hereby approved shall be occupied until a schedule of landscape maintenance for the front garden for a minimum period of 5 years shall been [sic] submitted to and approved in writing by the Department of the Environment. The schedule shall include details of the arrangements for its implementation and ongoing maintenance. The maintenance shall be continued in accordance with the approved schedule, unless otherwise agreed in writing by the Department. If any trees or plants covered in the schedule are removed or become seriously damaged or diseased within the 5 year period, they should be replaced in the next planting season with others of similar size and species at the owner’s expense.
4. No part of the development hereby approved shall be occupied until the balcony on the North East elevation at second floor level is fitted with an obscured privacy screen along the length of the South-East side, to a height of 1700mm above finished floor level, and a balustrade to a height of 1100mm from finished floor level constructed from obscure glass is erected along the length of the North-East and North-West sides. Once constructed, the screens and balustrades shall be maintained as such thereafter.
5. No part of the development hereby approved shall be occupied until the balcony and part of the access stair on the North East elevation at first floor level, is fitted with an obscured privacy screen along the South-East side, to a height of 1700mm above finished floor level. Once constructed, the screen shall be maintained as such thereafter.” 

2. The reasons given for the additional conditions are as follows:

“1. In accordance with Policy WM1 of the Adopted Island Plan 2011 (Revised 2014).
2. To ensure that the benefits of the approved landscaping scheme are carried out and completed, making a positive contribution to the amenities of the site in accordance with Policies GD1, GD7, NE1, NE2 and NE4 of the Adopted Island Plan 2011 (Revised 2014).
3. To protect the setting of the Grade 3 Listed railings and to ensure privacy to the front garden in accordance with Policies HE1 and GD1 of the 2011 Island Plan.
4. To safeguard the amenities and privacy of the occupants of the adjoining properties in accordance with Policy GD1 of the Adopted Island Plan 2011 (Revised 2014).
5. To safeguard the amenities and privacy of the occupants of the adjoining properties in accordance with Policy GD1 of the Adopted Island Plan 2011 (Revised 2014).”
3. The appellant considers that the whole of La Plata is a Grade 3 Listed Building. I can understand how he has reached this conclusion on reading the listing particulars HE1183, but my understanding of these particulars is that only the decorative railings next to the roadside at the front of the property are listed. This understanding has been confirmed by the Department’s Historic Environment Team. Under the Law, a “building” can be any structure or erection as well as a building in the conventional sense, and the term therefore includes railings. The railings in question are not directly affected by the approved development and Condition 3 above has been imposed in order to preserve their setting. The applicant has stated that the railings will be renovated and repainted as part of the approved development. 
Description of the site and its surroundings and the approved development
4. La Plata is at the end of a row of four residential properties, though its siting and appearance indicate that it was built at a different time from the other properties in the row. The appellant’s house, No 22, abuts La Plata. There are residential properties beyond La Plata on its other side. The rear of La Plata is opposite the rear of residential properties in Clarendon Road.
5. La Plata and all the surrounding properties are in the Built-up Area of St Helier as defined in the Island Plan. The appellant’s and other neighbouring properties in Midvale Road are listed, as are some of the properties in Clarendon Road.
6. The previous use of La Plata was as a guest house/lodging house and it had two large single-storey flat-roofed extensions in its rear garden that were used as additional accommodation. The planning permission authorises the demolition of these extensions and the conversion of the house into one three-bedroom unit on the ground floor, a two-bedroom unit on the first floor and a two-bedroom unit in the loft space. The approved conversion works include: (i) a new single-storey rear extension that will form part of the ground-floor unit; (ii) a balcony on the roof of this extension, which will serve the first-floor unit and have external stairs leading to the rear garden; and (iii) the formation of the second-floor unit through a loft conversion scheme which will incorporate three small dormers at the front, two rooflights at the back and a sizeable rear dormer with a balcony. Privacy screens and balustrades will be fitted to the balconies and external stairs as shown on the approved plans and required by Conditions 4 and 5 above.    

The case for the appellant

7. The appellant states that the approved development is contrary to Island Plan Policies GD1 and GD7.

8. The appellant maintains that the balconies will have an overbearing impact on his property and unreasonably reduce the privacy that it currently enjoys. He points out that the first-floor balcony will extend 3.4m beyond the existing rear wall of La Plata, taking it beyond the side wall of his house, and that since it will be some 3-4m above the ground it will provide a direct view into his rear garden. He maintains that the screens will not prevent a view into the garden and into a bedroom. He indicates that the second-floor balcony will also reduce the limited amount of sunlight enjoyed in the garden. Both balconies, he maintains, will significantly increase the potential for noise nuisance since they will be large enough for small parties to be held on them.
9. The appellant states that the balconies and their screens and the large patio window/door opening onto the second-floor balcony will be out of keeping with the character of La Plata and with the character of his own and other nearby listed buildings.
Other representations

10. The occupier of No 26, which is the house next to La Plata on the opposite side to the appellant’s, states that her garden will be overlooked from the external stairs and balcony and that noise nuisance is likely.
11. The owners of flats in Clarendon Road to the rear of La Plata consider that the balconies will have an overbearing impact and that the view from them will significantly affect the privacy of their rear gardens and rear rooms. They also refer to the potential for noise nuisance from the use of the balconies.
The case for the applicant

12. The applicant states that there is existing mutual overlooking from all properties in the immediate vicinity of La Plata. He indicates that La Plata already has first-floor windows that overlook the rear of nearby properties, that the appellant’s property has both first and second-floor rear windows and that the properties in Clarendon Road overlook La Plata with some having first and second-floor balconies. 
13. The applicant draws attention to the fact that La Plata was used as a lodging house for many years and also as a guest house and that, as a house in multiple occupancy, it had a high turnover of residents and prior to the application housed a family of four plus five individual lodgers. He maintains that the approved development will improve the property by the demolition of the ground-floor extensions and the restoration of the rear amenity space to garden use. He states that three modern self-contained units of accommodation will be provided, replacing the seven previous bedrooms, five of which were in the house and two of which were in the rear extensions.
14. The applicant maintains that neither of the balconies will have an overbearing impact on the appellant’s property, pointing out that the first-floor balcony will extend 3.4m in order to square off the area between projecting buildings and only extend 0.8m beyond the two-storey side wall of the projection at the rear of the appellant’s property. He states that views towards the appellant’s property will be blocked by the screening, that the appellant’s property will not experience any loss of light and that noise from the balconies will be no different to noise from rear gardens.

The case for the Infrastructure, Housing and Environment Department

15. The reasons given by the Department for approving the development state: -
“Permission has been granted having taken into account the relevant policies of the approved Island Plan, together with other relevant policies and all other material considerations, including the consultations and representations received. Notably, the relationship with neighbours has been specifically considered however, based on submissions and consultation responses, it is considered that the massing and location of the new extension and balconies, will not result in serious harm to the amenities of neighbours.” 

16. The Department state that the development will significantly improve the standard of accommodation at La Plata, since it will include the removal of unattractive structures covering most of the area at the rear of the property and will provide three good-quality units of accommodation that will exceed the required minimum standards and be within the most sustainable and convenient location on the Island. Overall the Department’s opinion is that the development will have a high quality of design and will convert a dated property into three contemporary units while restoring the garden into a pleasant space for the occupiers.

17. The Department do not consider that the development will be overbearing or result in a loss of light. They point out that “overbearing” normally indicates that a development will be overwhelming because of its scale and proximity. In this case, they state, the increase in the size of the house itself will be very modest and a significant area of buildings at the rear will be removed. They point out that the appellant’s property is to the south of La Plata and casts a shadow over it at times.
18. The Department maintain that the nature and layout of the development will not be unusual and will comply with the strategic objectives of the Island Plan, as well as providing valuable open space for its residents. They note that there should be less potential for noise compared with the previous use of the property as a lodging house/guest house and they do not expect noise from the use of the balconies to exceed what could normally arise from the use of a garden area.
19. The Department confirm that the first-floor balcony will be enclosed on one side by the applicant’s property and will extend only 0.8m beyond the wall of the appellant’s property. They state that the screens will prevent overlooking into the windows at the rear of the appellant’s property from the first and second-floor balconies. They indicate that mutual overlooking between properties and gardens is normal in the built-up area and that new units of accommodation with new windows are inevitable if the increased densities promoted by the Island Plan are to be achieved. In their opinion, the degree of overlooking in this instance would not be unreasonable when the terms of the Island Plan policies relating to the built-up area of St Helier are applied.
20. The Department’s Historic Environment Team have not raised concerns regarding the setting of the railings or the setting of other Listed Buildings, provided details relating to the layout of the front garden and the bin store are addressed. Conditions 1, 2 and 3 above deal with these matters satisfactorily.
Island Plan Policies
21. Policy GD1 states that development proposals will not be permitted unless certain criteria are met. One of these is that the development will not unreasonably harm the amenities of neighbouring uses, including the living conditions for nearby residents, and in particular will not unreasonably affect the level of privacy that owners and occupiers might expect to enjoy or adversely affect their environment by virtue of noise.
22. Policy GD3 deals with the density of development. It states that to contribute towards a more sustainable approach to the development and redevelopment of land in accord with the Strategic Policies SP 1 'Spatial strategy' and SP2 'Efficient use of resources', the Minister will require that the highest reasonable density is achieved for all developments, commensurate with good design and adequate amenity space and without unreasonable impact on adjoining properties. Policy SP1 states that development will be concentrated within the Built-up Area and, in particular, within St Helier.
23. Policy GD7 states that where the design of development does not adequately address and appropriately respond to certain criteria, it will not be permitted. These criteria include its scale, form and siting, inward and outward views, its relationship to existing buildings, settlement form and character, and the degree to which its design details reflect or complement the style and traditions of local buildings.

24. Policy H6 indicates that proposals for new dwellings, extensions or alterations to existing dwellings or changes of use to residential will be permitted within the Built-up Area provided that they are in accordance with the required standards for housing as established and adopted by the Minister through supplementary planning guidance.
25. Policy HE1 states that there will be a presumption in favour of the preservation of the architectural and historic character and integrity of Listed Buildings and their settings, and that proposals which do not preserve or enhance the special or particular interest of a Listed Building or its setting will not be approved.  

Inspector’s assessments and conclusions
26. I agree with the Department’s assessment of the development as summarised in paragraphs 16, 17 and 18 above. Island Plan Policies SP1, GD3 and H6 give strong support for the development. The development will not be overbearing or result in a loss of light. In particular, the first-floor balcony will have two-storey development at each side and the second-floor balcony will be at a level where the appellant’s house has existing development. Views of the balconies from beyond La Plata will for the most part either be impeded by other structures or be from a considerable distance away. Neighbours may be aware from time to time of noise arising from the use of the balconies, but it is unlikely to be different from what could be expected from the normal use of the garden area.
27. The Listed Buildings in Midvale Road and Clarendon Road make a significant contribution to the street scene because of their architectural and historical interest, but no features of special interest at the rear of them have been drawn to my attention. The building work that will be carried out at La Plata will preserve the street scene. The demolition of the extensions at the rear of La Plata and the improvements to La Plata’s garden areas will enhance the surroundings in which the Listed Buildings are experienced. Policy HE1 will be complied with.
28. A large amount of uncoordinated ancillary residential development has taken place over time at the rear of nearby properties. These include various kinds of extensions at all levels and the construction of some small balconies at the rear of the Clarendon Road properties. There is no style or tradition here that the development needs to respond to. It will not look out of keeping and there will be no conflict with Policy GD7.

29. The main issue is whether the development will be contrary to Policy GD1, because it will unreasonably harm neighbours’ amenities or living conditions as a result of its effect on the level of privacy that they might expect to enjoy. 

30. There is already a substantial amount of overlooking between properties at the rear of La Plata, because the proximity and layout of development in this locality affords mutual views between windows and between windows and garden areas. I do not consider that the development will result in a significant change in the degree to which the gardens of No 26 and those at the rear of Clarendon Road are already overlooked, and the windows at the rear of Clarendon Road are too far away for views towards them to be intrusive. The main concern is the effect on the appellant’s privacy, because his property will be much closer to the development.   
31. The level of privacy that the appellant’s property has previously enjoyed will be adversely affected if effective screening is not installed, because the development would otherwise open up a new view at close quarters of part of the rear garden and a new view towards a bedroom window. The applicant has addressed these issues by including privacy screens in the design of both balconies and at the top of the external stairs. The Department have accepted that these measures will overcome the appellant’s concerns and have imposed Conditions 4 and 5 to give effect to them. At the hearing, the applicant agreed that the height of the higher screens could be increased from 1.7m to 1.8m to make them more effective.
32. In my planning judgement, privacy screens will be effective in protecting the appellant’s amenities and living conditions and those of his family. The agreed increase in height should be required, so that there is less likelihood of a tall person looking over them. In all the circumstances, I do not consider that this is an instance where development will be carried out that does not comply with Policy GD1.
Inspector’s recommendation

33. I recommend that, in exercise of the powers contained in Article 116 of the Planning and Building (Jersey) Law 2002 (as amended), planning permission P/2020/0083 is varied by replacing “1700mm” in Conditions 4 and 5 by “1800mm”. In all other respects, I recommend that the appeal is dismissed.
Dated  6 May 2021
D.A.Hainsworth

Inspector

2.

